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il  G H I S i 


declaratory  rasolit ± o n 

HUMBER  748  - 1945 


RESOLUTION  OF  THE  BCWtD  OF  PUBLIC 
WORKS  OF  Till  CITY  OF  FORT  Yin, 
INDIANA  FIXING  TEn  FORI.  OF  00  TRaCT 
WITH  BERGHOFF  BREWING  CGRrOR-T^ON 
GIVING  SAID  CORPORATION  Tin  RIGHT 
T0  COKTlMinS  TO  MAINTAIN  a SINGLY 
TRACK  RAILROAD  OVER  AND  A.  LONG 
CERTAIN  STREETS  AND  ...  SYS  IN  THE 
CITY  OF  FORT  W,YTn,  INDIANA. 


ADOPTED:  Thurs.July  29,1943,7:30 

P M 

NO TIO._  TO  T,-X  PAYERS: 

Advertised  July  30,1943 
HEAR  1 1 iG : Thur  s . augus  t 19  , 1943, 

7:30  P.  M. 

CONFORMITY  RESOLUTION 

ADOPTED:  Thurs . August  19,1943, 

7:30  P.  M. 

ORDERED  SENT  TO  COUNCIL: 

Tues  . August  24,1943, 
8:00  P.  M. 

APPROVED  BY  COUNCIL: 

September  14,  1943 


General  Ordinance  #2112 


i 


G- Jr :EB  - 7/27/43  - 5c c 


CONFIRMATORY  RESOLUTION  NO.  748  - 1943 
CITY  OF  FORT  WAYNE 


WHEREAS,  the  Board  of-  Public  Works  of  the  City  of  1'ort 
Wayne,  Alien  uounty,  Indiana,  at  a meeting  of  said  B0ard  of  Public 
Works,  did  determine  the  exact  form  in  which  a contract  to  and  with 
Berghoff  Brewing  Corporation  giving  said  corporation  the  right  to 
continue  to  maintain  a single  track  railroad  over  and  across  cer- 
tain streets  and  alleys  In  the  City  of  Fort  Wayne,  was  to  be  finally 
adopted,  and  fixed  the  19th  day  of  August,  1943,  at  the  hour  of 
7:30  o’clock,  p.  m.,  at  the  regular  meeting  place  of  said  Board  of 
Public  Works  In  the  City  Hall  in  said  ^ity,  as  the  time  and  place 
at  which  said  contract  was  to  be  finally  considered  by  said  ^oard 
of  Public  Works}  and 

WHEREAS,  proof  of  publication  of  the  full  and  complete 
text  of  said  proposed  contract,  in  the  FORT  WAYNE  NEW S - SENTINEL 
on  the  30th  day  of  July,  1943  and  in  the  FORT  WAYNE  JOURNAL-GAZETTE 
on  the  30th  day  of  July,  1943,  being  two  daily  newspapers  of  general 
circulation  printed  in  the  English  language  In  said  Allen  County, 
Indiana,  and  proof  of  the  posting  of  notice  of  the  full  and  complete 
text  of  said  proposed  contract  in  ten  public  places  within  the  said 
City  of  Fort  Wayne,  on  the  30th  day  of  July,  1943,  has  been  duly 
made,  and  all  of  the  terms  and  provisions  of  the  statutes  of  the 
State  of  Indiana  have  been  fully  complied  with;  and 

WHEREAS,  at  this  meeting  of  the  Board  of  Public  Works  of 
the  City  of  Tort  Wayne,  held  on  the  19th  day  of  August,  1943,  com- 
mencing at  the  hour  of  7:30  o’clock  p*  m. , a public  hearing  was  had 
on  said  contract,  and  no  protest  has  been  filed  by  any  taxpayer  of 
said  city  to  the  granting  or  making  of  such  contract,  it  is  now,  on 
motion  made  and  seconded: 

RESOLVED,  that  the  Board  of  Public  Works  of  the  City  of 
Fort  'Wayne,  now  enter  into,  make  and  execute  the  said  contract  to 


1 


r 


and  with  B©rghoff  Brewing  Corporation  in  the  manner  and  form  pro- 
posed by  this  Board  of  Public  ^;orks  at  its  meeting  on  tne  29th  may 
of  July,  1943,  as  it  appears  in  the  records  of  said  meet in 


Adopted  this  * day  of  August,  194 3* 


G- Jr:EB 


8/19/43  - 2cc 


STATE  OF  INDIANA  ) 

) SS: 

COUNTY  OF  ALLEN  ) ^ 

Y 

OTTO  E.  GRANT,  JR.,  being  duly  sworn,  upon  his  oath 
deposes  and  says: 

That  on  the  31st  day  of  July,  1943,  he  posted  notices, 
a true  copy  of  which  is  attached  hereto  and  made  a part  hereof, 
in  ten  (10)  public  places  in  the  City  of  Fort  Wayne,  Allen  County, 
Indiana,  which  places  in  said  city  are  as  follows: 

1.  The  east  door  of  the  County  Court  House; 

2.  A utility  pole  on  the  southeast  corner  of  the  inter- 
section of  Monroe  Street  and  East  Washington  Street; 

3.  A utility  pole  on  the  southwest  corner  of  Anthony 
Boulevard  and  Maumee  Avenue; 

4.  A utility  pole  on  the  southeast  corner  of  the  inter- 
section of  East  Washington  Street  and  Anthony  Boulevard; 

5.  A utility  pole  on  the  northwest  corner  of  the  inter- 
section of  Glasgow  Avenue  and  East  Wayne  Street; 

6.  A utility  pole  on  the  northeast  corner  of  the  inter- 
section of  Hanover  Street  and  East  Washington  Street; 

7.  Bulletin  board,  first  floor  of  the  City  Hall; 

8.  Utility  pole  on  the  southeast  corner  of  the  intersection 
of  Barr  Street  and  Main  Street; 

9.  Utility  pole  southeast  corner  of  the  intersection  of 
Ewing  Street  and  West  Berry  Street; 

10.  Bulletin  board.  Public  Library,  corner  West  Wayne  Street 
and  Webster  Street. 

Further  affiant  sayeth  not. 


MOglCi:  TO  ?A::PAYE:r. 


Public  notice  la  hereto  given  that  the  ioarci  of  Publio 
.-orks  of  the  City  of  Fort  v.ayne  In  Allen  county , Indiana,  desiring 
to  enter  Into  ft  contract  with  Ber^hofr  Brewing  Corporation,  did 
at  a nee ting  of  paid  Board  of  Public  Works  held  on  the  29th  day 
or  July,  1943,  detenalne  the  exact  form  in  whleh  said  contract  Is 
to  be  finally  adopted,  which  fom  la  In  word*  and  figuros  ae 
fellows* 


agreement 

THIS  AGREEMENT,  made  this  

dav  of  . 1943.  by  and  between 

CITY  OF  FORT  WAYNE  by  and  through 
its  Board  of  Public  Works,  hereinafter 
designated  First  Party,  and  BERGHOFF 
BREWING  CORPORATION,  .hereinafter 
designated  Second  Party,  WITNESSETH, 
That 

WHEREAS,  heretofore  on  the  7th  day 
of  May.  1906,  First  Party  and  Berghoff 
Brewing  Company  entered  into  an  agree- 
ment by  the  terms  of  which  First  Party 
consented  to,  permitted  and  authorized 
the  construction  and  maintenance  by  said 
Berghoff  Brewing  Company,  of  a side- 
track connecting  the  main  tracks  of  the 
New  York.  Chicago  & St.  Louis  Railroad 
Company  with  the  manufacturing  plant 
of  said  Berghoff  Brewing  Company,  in 
order  that  the  shipping  to  and  from  said 
plant  of  Berghoff  Brewing  Company 
could  be  facilitated,  and 

WHEREAS,  the  Second  Party  hereto 
is  a successor  of  said  Berghoff  Brewing 
Company,  and 

WHEREAS,  by  the  terms  of  said  con- 
tract, copsent,  permission  and  authority 
&iven  by  First  Party  was  to  continue  for 
| a period  of  thirty-five  135)  years  from 
date  of  said  contract,  and 

WHEREAS,  said  period  of  thirty-five 
(35i  years  has  now  elapsed. 

NOW.  THEREFORE,  in  consideration 
of  the  covenants  and  agreements  to  be 
performed  and  complied  with  by  Second 
Party  as  herein  provided,  consent,  per- 
mission and  authority  are  hereby 
granted  and  given  by  The  First  Party  to 
Second  Party  to  continue  to  maintain 
the  single  track  railroad  across  Wayne 
Street  and  the  alley  running  east  and 
west  between  Wayne  and  Washing- 
ton Streets  and  between  Lots  130  and 
143  in  White’s  First  Addition  to  the  City 
of  Fort  Wayne  and  also  across  Washing- 
ton Street  and  along  and  upon  the  alley 
running  north  and  south  between  Grant 
and  Wabash  Avenues  from  Washington 
Street  to  the  South  line  of  Lot  80  in  said 
addition  in  said  city,  in  accordance  with 
a plat  hereto  attached  and  made  a part 
hereof  and  on  which  plat  the  line  and 
route  of  said  track  is  marked  and  desig- 
nated by  the  red  line  thereon. 

It  is  understood  and  agreed  that  the 
consent,  permission,  and  authority  here- 
in given  are  granted  upon  the  following 
terms  and  conditions: 

1.  The  track  herein  provided  for  shall 
at  all  times  be  maintained  so  as  to  con- 
form with  the  established  grade  of  the 
streets  and  alleys  hereinbefore  named 
as  such  grades  shall  from  time  to  time 
exist  and  in  such  manner  as  to  in  no  way 
be  an  impediment  to  the  ordinary  and 
proper  use  thereof,  for  all  purposes  by 
the  public  in  passing  along,  upon  and 
across  said  track  at  any  point  thereon. 
That  said  track,  and  the  rails  thereof, 
shall  conform  with  the  grades  of  the 
streets  and  alleys  now  established,  or  to 
be  hereafter  established,  by  said  city, 
and  subject  at  all  times  to  be  taken  up 
and  relaid  by  Second  Party  at  its  own 
expense,  for  the  purposes  of  regrading, 
paving,  repaving  or  repairing  such 
streets  and  alleys,  and  for  the  purpose 
of  constructing  or  repairing  sewers,  lay- 
ing or  repairing  water  mains  or  other 
pipes,  or  for  any  public  improvement. 
And  in  case  it  becomes  necessary,  in 
the  opinion  of  said  Board  of  Public 
Works,  to  take  up  said  track  for  any  of 
the  purposes  above  enumerated,  or  in 
case  said  track  shall  not  conform  with 
the  grade  of  said  streets  or  alleys  as 
above  provided,  said  Board  shall  notify 
s.qid  Second  Party  that  it  is.  in  the  opin- 
ion of  said  Board,  necessary  to  take  up 
said  track  for  any  of  'said  purposes,  or 
that  said  track  does  not  conform  y.'ith 
the  grade  of  said  alleys  or. streets,  as  the 
case  may  be,  and  said  Second  Party 
shall  take  up  said  track  for  such  pur- 
pose. within  such  time  and  for  such 
length  of  time,  as  the  said  Board  may  in 
said  notice  require,  in  case  such  notice 
is  as  to  repairs  or  improvements  as 
above  stated,  or  shall  make  said  track 
conform  to  any  such  grade  within  thirty 
days’  time  from  receiving  such  notice, 
in  case  such  notice  is  as  to  the  grade  of 
such  street  or  alley,  and  upon  the  failure 
of  Second  Party  so  to  do.  said  Board  of 
Public  Works  shall  have  the  right . to 


take  up  such  track  to  make  such  1m-  * 
provement  or  repairs,  or  to  make  such 
track  confotm  to’  such  grade,  and 
charge  the  cost  thereof  to  said  Second 
Party,  and  in  case  said  Second  Party 
shall  fail  to  pay  auch  cost  or  expense  I 
within  thirty  130)  days  from  the  time  | 
said  Board  shall  have  rendered  a bill 
therefor,  the  said  City  shall  have  a right 
of  action  to  recover  such  cost  or  expense  i 
against  said  Second  Party,  together  with  | 
a reasonable  attorney  fee  for  the  collec- 
tion thereof. 

2.  If  said  streets  or  alleys,  or  any  of 
them  are  hereafter  paved  or  repaved, 
said  Second  Party  shall  pay  for  such 
thereof  as  lies  between  the  rails  of  said 
track,  and  for  a space  of  two  feet  on 
both  sides  thereof,  and  In  case  any  of 
such  pavements  are  constructed  or  re- 
constructed said  tracks  shall  be  removed 
and  reiaid  to  conform  with  the  grade  of 
such  street  or  alley  as  paved,  and  a 
foundation  laid,  at  the  expense  of  Sec- 
ond Party,  under  the  ties  of  such  track 
of  six  inches  of  concrete.  That  Second 
Party  shall  repair  said  parts  of  said  , 
streets  and  alleys  in  the  manner,  and 
at  such  times,  as  the  Board  of  Public  | 
Works  may  desire,  and  shall  at  all  times  ■ 
keep  said  portions  of  said  streets  and  { 
alleys  in  good  condition  of  repair. 

3.  That  said  Second  Party  shall  not.  ! 
at  any  time  haul,  or  allow  to  be  hauled,  1 
to  exceed  five  (5)  cars  over  and  along  f 
any  part  of  the  track  herein  authorized  j 
to  be  maintained,  and  shall' not  load  or  i 
unload  any  ears  or  leave  the  same  to  j 
stand  upon  any  of  said  tracks  at  any  ( 
of  the  street  or  alley  crossings  along  1 
the  line  of  said  track. 

4.  The  Second  Party  shall  so  main- 
tain its  said  track  in  such  a manner  as 
to  not  In  any  way  interfere  with  the 
drainage  of  surface  waters  on  Washing- 
ton and  Wayne  Streets,  and  shall  if  it 
reconstructs  said  track  over  and  across 
said  streets,  do  the  same  under  the  di- 
rection of  said  Board  of  Public  Works, 
and  in  the  manner  required  by  said  ; 
Board. 

5.  Second  Party  further  agrees  and 
binds  itself  to  keep  and  hold  said  City 
free  and  harmless  from  any  and  all  lia- 
bility, from  any  and  all  damages  that 
may  accrue  to  any  person  or  persons  or 
property  on  account  of  any  ilf.iury  to 
their  persons  or  property  growing  out 
of  any  reconstruction,  maintenance  or 
operation  of  said  tracks,  or  the  operation 
of  any  cars  thereon  by  any  person  or 
corporation,  and  in  case  suit  shall  be 
filed  against  said  cit.y  on  account  there- 
of said  Second  Party  upon  notice  to  do 
it  by  said  City,  shall  defend  said  action, 
at  its  own  expense,  and  in  the  event 
that  judgment  be  rendered  in  said  ac- 
tion against  said  City,  the  Second  Party 
shall  pay  such  judgment  with  all  costs 
and  hold  the  City  harmless  therefrom, 
and  said  Second  Party  shall  execute  to 
the  First  Party  a bond,  with  sufficient 
surety,  to  be  approved  by  said  Board  of 
Public  Works,  payable  to  said  City,  in 
the  sum  of  Ten  Thousand  Dollars 
($10,0001  conditioned  for  the  faithful  per- 
formance by  said  Second  Party  of  all 
the  conditions  and'  provisions  contained 
in  this  contract  to  be  performed  on  its  ! 
part,  and  will  from  time  to  time,  when- 
ever desired  by  said  Board  of  Public 
Works,  renew  said  bond. 

6.  It  is  further  agreed  that  If  Second 
Party  fails  to  comply  with  and  perform 
any  of  the  provisions  of  this  contract, 
the  consent,  permission  and  authority 
herein  granted  shall  at  once  terminate 
and  Second  Party  shall  forfeit  all  rights 
hereunder,  and  shall  cause  the  removal 
at  its  expense  of  all  track  that  may  be 
laid  hereunder  and  place  said  streets 
and  alleys  in  as  good  and  safe  condition 
for  travel,  and  of  the  same  material,  as 
the  remainder  thereof  are. 

7.  It  is  further  understood  and  agreed 
that  this  contract  and  the  provisions 
thereof,  shall  inure  to  the  benefit  of 
and  be  binding  on  the  successors  and 
assigns  of  the  Second  Party. 

8.  The  consent,  permission  and  au- 
thority hereby  granted  shall  continue 
for  the  period  of  thirty-five  (35)  years 
from  the  date  hereof. 

WITNESS  our  hands  and  seals. 

CITY  OF  FORT  WAYNE 
By  I— 


Board  of  Public  Works. 
BERGHOFF  BREWING  CORPORATION 
By  

• 


J 


Public  notice  Is  further  given  taut  said  board  of 
labile  -arks  did  also  fix  the  tine  at  which  said  contract  shall 
be  finally  considered  as  the  19th  day  of  August,  1943  &t  the 
hour  of  7*30  o*olook  p®  »•  at  the  regular  nesting  place  ol  said 
Board  of  Public  works  In  the  City  Hall  In  said  City  of  frort  Wayne 
at  Milch  time  and  place  a public  hearing  will  be  had  at  Milch 
any  taxpayer  may  appear  and  file  protest  against  any  and  all  of 
the  provisions  In  said  contract. 

obert  v.«  w-eaaa 

bavld  Lovrl  e 

John  H®  Johnson 
Ikmrdof  Public  works 
of  the  City  of  Fort  viayae 

AfTESft 

elms®  F®  Bess 

■ 





Proof  of  Publication 


STATE  OF  INDIANA,  ALLEN  COUNTY,  SS. 

In  the  City  of  Fort  Wayne, J.uly...3Q.tk A.  D.  19.43. 


Personally  appeared  before  the  undersigned,  M.  L. 
Branning,  who,  being  duly  sworn  according  to  law,  saith 
that  she  is  the  Secretary-Treasurer  of 

'STIfc  3flart  Wayne  $IetoB-/fantinel, 

a Daily  Newspaper  of  general  circulation,  printed  and 
published  in  said  County  and  State,  and  that  the  notice 
herewith  attached  was  published  in  the  said  Fort  Wayne 

News-Sentinel  in  the  daily  edition  for 9.1?®. times, 

the  first  publication  being  on  the 30th 

day  of July , 19...43  the  second  on 

the day  of  , 19 


and  the  third  on  the 


day  of 

19 ; and  the  fourth  on 


50th  day  of  July {J9  43 



O'  Notary  Public. 

My  Commission  expires Mar c.h  . 1944 


Ig  Conditions. 


post-^^j  employment. 


N*» 


o e- 


o 


DRILL  PRESS  °"d 

TURRET  LATHE 
OPERATORS 

Experience  unnecess^J  consid_| 

*°  of 

mac*KW«« 

TRUCK  driver 

This  » a permanent  poshmn- 

alum  county 

LUMBER  CO. 

Q9.S6  Wayne  

^hTpp»^cle^k 

Permanent  Work 

Apply 

POU-AK  BROS. 

227  W.  Main 


ntur  *-*','Have  state- 

jsAORAH  ICE 

801  Monroe 


good 


i pay 


easy 


surroundings. 


See  Mr.  R°th 


THOMPSON 

PRINTING  CO. 


MEN 


YoU  Are  Needed  At  Once 
In  These  Essential  Jobs 

FIREMAN 
BRAKEMAN 
SWITCHTENDER 
SHOP  MECHANIC 
MACHINIST 

“Keep  ’Em  Rolling” 

Apply 

Railroad 

Retirement  Board 

217  E.  Wayne 

If  in  essential  industry  Certificate 
of  Availability  required. 

No  Fee  Charged. 


MEN 

WANTED 

Essential  Industry 

No  essential  worker  will  be 
considered  without  statement 
of  availability. 

ISALY’S  CREAMERY 
PRODUCTS,  INC. 

604  W.  Main 


COLORED  MAN 

Wanted  For 

Janitor  Work 

at  the 

BUS  TERMINAL 

_ Good  Hours  and  Waees 
c Essential  workers  must  have  state 
i • ment  of  ^lability.  6 

t Apply  in  person  io  a.  m.  to  12  noon. 

a W.  K.  BAKEE 

• greyhound 

BUS  TERMINAL 


DRILL  PRESS  and 
TURRET  LATHE 
OPERATORS 

Experience  unnecessary, 
essential  worker  will  be  consirf 
ered  without  Statement  o?  * 
Availability. 

Merkler 
machine  works 

2530  Caroline 

TRUCK  DRIVER 

This  » a permanent  position. 

ALLEN  COUNTY 
LUMBER  CO. 

2236  Wayne  Trace 

shippTng~clerk^ 

Permanent  Work 

Apply 

POLLAK  BROS. 

227  W.  Main 


Proof  of  Publication 

STATE  OF  INDIANA,  ALLEN  COUNTY,  SS. 

In  the  City  of  Fort  Wayne, A.  D.  19. 


Personally  appeared  before  the  undersigned 

A.  F.  SCHERER 

who  being  duly  sworn  according  to  law,  says  that  he 
is  the  SECRETARY  of  the 

Fort  Wayne  Journal-Gazette 

a Daily  Newspaper  of  general  circulation  printed  and 
published  in  said  County  cuid  State;  and  that  the 
notice  herewith  attached  was  published  in  the  said 

Fort  Wayne  Journal-Gazette 

.timeg  successively,  tly^  firsj?  publication 

V $ 


being  on  the v 

..day  of ./yr.. 

Z^7. 19 

the  second  on  the... 

day  of '.. 

19 

the  third  on  the 

day  of 

19 

the  fourth  on  the... 

day  of 

19 

<3- 


SUBSCRIBED  AND  SWORN  to  before  me  this 

.19^..^ 

Notary  Public,  Allen  County. 

My  commission  expires  May  17.  1945 


NOTICE  TO  TAXPAYERS 


*•  i * said  Second  Party  shall  pay  for  such 

mZiK.ISSSjgS'fZ  «—  «£  »''■ « -- 

Fort  Wayne  in  Allen  County,  Indiana. 


desiring  to  enter  into  a contract  with 
Berghoff  Brewing  Corporation,  did  at  a 
meeting  of  said  Board  of  Public  Works 
held  on  the  29th  day  of  July,  1943,  de- 
termine the  exact  form  in  which  said 
contract  is  to  be  finally  adopted,  which 
form  is  in  words  and  figures  as  follows: 
AGREEMENT 

THIS  AGREEMENT,  made  this 

day  of  , 1943,  by  and  between 

CITY  OF  FORT  WAYNE  by  and  through 
its  Board  of  Public  Works,  hereinafter 
designated  First  Party,  and  BERGHOFF 
BREWING  CORPORATION,  hereinafter 
designated  Second  Party,  WITNESSETH 
That 

WHEREAS,  heretofore  on  the  7th  day 
of  May,  1906,  First  Party  and  Berghoff 
Brewing  Company  entered  into  an  agree- 
ment by  the  terms  of  which  First  Party 
consented  to,  permitted  and  authorized 
the  construction  and  maintenance  by  said 
Berghoff  Brewing  Company,  of  a side- 
track connecting  the  main  tracks  of  the 
New  York,  Chicago  & St.  Louis  Railroad 
Company  with  the  manufacturing  plant 
of  said  Berghoff  Brewing  Company,  in 
order  that  the  shipping  to  and  from  said 
plant  of  Berghoff  Brewing  Company 
could  be  facilitated,  and 

WHEREAS,  the  Second  Party  hereto 
is  a successor  of  said  Berghoff  Brewing 
Company,  and 

WHEREAS,  by  the  terms  of  said  con- 
tract, consent,  permission  and  authority 
given  by  First  Party  was  to  continue  for 
a period  of  thirty-five  (35)  years  from 
date  of  said  contract,  and 
WHEREAS,  said  period  of  thirty-five 
(351  years  has  now  elapsed. 

NOW,  THEREFORE,  in  consideration 
of  the  covenants  and  agreements  to  be 
performed  and  complied  with  by  Second 
Party  as  herein  provided,  consent,  per- 
mission and  authority  are  hereby 
granted  and  given  by  the  First  Party  to 
Second  Party  to  continue  to  maintain 
the  single  track  railroad  across  Wayne 
Street  and  the  alley  running  east  and 
west  between  Wayne  and  Washing- 
ton Streets  and  between  Lots  130  and 
143  in  White’s  First  Addition  to  the  City 
> of  Fort  Wayne  and  also  across  Washing- 
ton Street  and  along  and  upon  the  alley 
running  north  and  south  between  Grant 
and  Wabash  Avenues  from  Washington 
Street  to  the  South  line  of  Lot  80  in  said 
addition  in  said  city,  in  accordance  with 
a plat  hereto  attached  and  made  a part 
hereof  and  on  which  plat  the  line  and 
route  of  said  track  is  marked  and  desig- 
nated by  the  red  line  thereon. 

It  is  understood  and  agreed  that  the 
consent,  permission,  and  authority  here- 
in given  are  granted  upon  the  following 
terms  and  conditions: 

1.  The  track  herein  provided  for  shall 
at  all  times  be  maintained  sc  as  to  con- 
form with  the  established  grade  of  the 
streets  and  alleys  hereinbefore  named 
as  such  grades  shall  from  time  to  time 
exist  and  in  such  manner  as  to  in  no  way 
be  an  impediment  to  the  ordinary  and 
proper  use  thereof,  for  all  purposes  by 
the  public  in  passing  along,  upon  and 
across  said  track  at  any  point  thereon. 
That  said  track,  and  the  rails  thereof, 
shall  conform  with  the  grades  of  the 
streets  and  alleys  now  established,  or  to 
be  hereafter  established,  by  said  city, 
and  subject  at  all  times  to  be  taken  up 
and  relaid  by  Second  Party  at  its  own 
expense,  for  the  purposes  of  regrading, 
paving,  repaving  or  repairing  such 
streets  and  alleys,  and  for  the  purpose 
of  constructing  or  repairing  sewers,  lay- 
ing or  repairing  water  mains  or  other 
pipes,  or  for  any  public  improvement. 
And  in  case  it  becomes  necessary,  in 
the  opinion  of  said  Board  of  Public 
Works,  to  take  up  said  track  for  any  of 
the  purposes  above  enumerated,  or  in 
case  said  track  shall  not  conform  with 
the  grade  of  said  streets  or  alleys  as 
above  provided,  said  Board  shall  notify 
said  Second  Party  that  it  is.  in  the  opin- 
ion of  said  Board,  necessary  to  take  up 
said  track  for  any  of  said  purposes,  or 
that  said  track  does  not  conform  y.dth 
the  grade  of  said  alleys  or  streets,  as  the 
case  may  be,  and  said  Second  Party 
shall  take  up  said  track  for  such  pur- 
pose,  within  such  time  and  for  such 
, length  of  time,  as  the  said  Board  may  in 
said  notice  require,  in  case  such  notice 
is  as  to  repairs  or  improvements  as 
above  stated,  or  shall  make  said  track 
conform'to  any  such  grade  within  thirty 
daj's’  time  from  receiving  such  notice, 
in  case  such  notice  is  as  to  the  grade  of 
such  street  or  alley,  and  upon  the  failure 
of  Second  Party  so  to  do.  said  Board  of 
Public  Works  shall  have  the  right  to 


take  up  such  track  to  make  such  im- 
provement or  repairs,  or  to  make  such 
track  conform  to  such  grade,  and 
charge  the  cost  thereof  to  said  Second 
Party,  and  in  case  said  Second  Party 
shall  fail  to  pay  such  cost  or  expense 
within  thirty  (30)  days  from  the  time 
said  Board  shall  have  rendered  a bill 
therefor,  the  said  City  shall  have  a right 
of  action  to  recover  such  cost  or  expense 
against  said  Second  Party,  together  with 
a reasonable  attorney  fee  for  the  collec- 
tion thereof. 

2.  If  said  streets  or  alleys,  or  any  of 
them  are  hereafter  paved  or  repaved, 
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lies  between  the  rails  of  said 
track,  and  for  a space  of  two  feet  on 
both  sides  thereof,  and  in  case  any  of 
such  pavements  are  constructed  or  re- 
constructed said  tracks  shall  be  removed 
and  relaid  to  conform  with  the  grade  of 
such  street  or  alley  as  paved,  and 
foundation  laid,  at  the  expense  of  Sec- 
ond Party,  under  the  ties  of  such  track 
of  six  inches  of  concrete.  That  Second 
Party  shall  repair  said  parts  of  said  „ 

ltresuchatnimes"eays  tt  B^arTTpubhc ?nally  appeared  before  the  undersigned 

Works  ma.v  desire,  and  shall  at  all  times!  . r,  cmir'Tl 

keep  said  portions  of  said  streets  and  I A.  .T  « 

alleys  in  good  condition  of  repair.  | 

3.  That  said  Second  Party  shall  not,!  • » / j.  , . , 

at  any  time  haul,  or  allow  to  be  hauled,  ptng  CLUly  SWOm  according  tO  lUW,  SOWS  that  he 

exceed  five  (5)  cars  over  and  along 
any  part  of  the  track  herein  authorized 
to  be  maintained,  and  shall  not  load  or 
unload  any  cars  or  leave  the  same  to 
stand  upon  any  of  said  tracks  at  any 
of  the  street  or  alley  crossings  along 
the  line  of  said  track. 

4.  The  Second  Party  shall  so  main 
tain  its  said  track  in  such  a manner  as 
to  not  in  any  way  interfere  with  the 
drainage  of  surface  waters  on  Washing- 
ton and  Wayne  Streets,  and  shall  if  it 
reconstructs  said  track  over  and  across 
said  streets,  do  the  same  under  the  di- 
rection of  said  Board  of  Public  Works, 
and  in  the  manner  required  by  said 
Board. 

5.  Second  Party  further  agrees  and 
binds  itself  to  keep  and  hold  said  City 
free  and  harmless  from  any  and  all  lia- 
bility, from  any  and  all  , damages  that 
may  accrue  to  any  person  or  persons  or 
property  on  account  of  any  injury  to 
their  persons  or  property  growing  out 
of  any  reconstruction,  maintenance  or 
operation  of  said  tracks,  or  the  operation 
of  any  cars  thereon  by  any  person  or 
corporation,  and  in  case  suit  shall  be 
filed  against  said  city  on  account  there- 
of said  Second  Party  upon  notice  to  do 
it  by  said  City,  shall  defend  said  action 
at  its. own  expense,  and  in  the  event 
that  judgment  be  rendered  in  said  ac- 
tion  against  said  City,  the  Second  Party 

andUhP1a  !uChJUdgment  with  a11  costs 
and  hold  the  City  harmless  therefrom 

the  i^ldt  5Lecond  Party  shall  exec/te  to 

surety^  to  herty  3 b°nd'  With  sufficient 
PnhUe’  m ,6  approved  said  Board  of 
-Public  Works,  payable  to  said  City,  in 
the  sum  of  Ten  Thousand  Dollars 


(■910,000)  conditioned  for  the  faithful  per- 
formance by  said  Second  Party  of  all 
!e+h°ndltl?nS  and  Provisions  contained 
nart  IS  ?"'?  to  be  Performed  on  its 
part,  and  will  from  time  to  time,  when- 
ever desired  by  said  Board  of  Public 
Works,  renew  said  bond. 

Party Ifailsftr‘her  afeed  that  if  Second 
Inv4  of  Jhe  comply  with  and  perform 
any  of  the  provisions  of  this  contract, 
the  consent  permission  and  authority 
herein  granted  shall  at  once  terminaic 
and  Second  Party  shaH  forfeit  r 
hereunder,  and  shall  cause  the  removal 

laid1  h XPen^e  °f  a11  track  that  may  be 
aid  hereunder  and  place  said  streets 
and  alleys  in  as  good  and  safe  condition 
for  trave  . and  of  the  same  material  as 
the  remainder  thereof  are. 

that  It iS  further  understood  and  agreed 
that  this  contract  and  the  provisions 
thereof,  shall  mure  to  the  benefit  of 

aisleitf  bfmding  °n  the  successors  and 
assigns  of  the  Second  Party. 

8'  -,Th?  consent,  permission  and  au- 
thority  hereby  granted  shall  continue 

from^h+t  Pej''?d  of  thirty-five  (35)  years 
from  the  date  hereof. 

WITNESS  our  hands  and  seals. 

CITY  OF  FORT  WAYNE 
By . __ 


SECRETARY  of  the 

Fort  Wayne  Journal-Gazette 

f Newspaper  of  general  circulation  printed  and 
led  in  said  County  and  State;  and  that  the 
herewith  attached  was  published  in  the  said 
rayne  Journal-Gazette 


n the. 


times  successively,  the)  firsL  publication 


1 


■day  of .Yf 

19. 

Y 2 

day  of 

19. 

.day  of 

19. 

.day  of 

19. 

BSC  RIB  ED  AND  SWORN  to  before  me  this 
■May  of 19 

. tf.:. . 


Notary 

My  commission  expires  May  17 1 1 


ic,  Allen  County. 


BEHMorr  BREWING  SoSSraSon" 
By  


Public  notice 


said  Board  of' PubHc* Works  dhTa'lso*  fty 

fhfalV™6  3t  ^hlch  said  contract  shall  be 
finally  considered  as  the  19th  day  of 

pUmStk/9th'  at  th?  h°Ur  °f  7:30  o’clock 
P'  • 3t  the  re£ular  meeting  place  of 
said  Board  of  Public  Works  in  the  City 
Hall  in  said  City  of  Fort  Wayne  at  which 
time  and  place  a public  hearing  will  be 
had  at  which  any  taxpayer  may  appear 
and  file  protest  against  any  and  aU  of 
the  provisions  in  said  contract. 

ROBERT  G.  BEAMS, 
DAVID  LEWIS, 

JOHN  H.  JOHNSON, 
Board  of  Public  Works  of  the  City  of 
Fort  Wayne. 

Attest:  Chas.  F.  Hess,  Clerk. 

July  30,  1943. 
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FORT  WAYNE 


DECLARATORY  RESOLUTION  NUMBER  748  - 1943 

'^RESOLUTION  OF  THE  BOARD  OF  PUBLIC  WORKS  OF  THE 
CITY  CF  FORT  WAYNE,  INDIANA  FIXING  THE  FORM  OF 
CONTRACT  WITH  BERGHOFF  BREWING  CORPORATION  GIV- 
ING SAID  CORPORATION  THE  RIGHT  TO  CONTINUE  TO 
MAINTAIN  A SINGLE  TRACK  RAILROAD  OVER  AND  ALONG 
CERTAIN  STREETS  AND  ALLEYS  IN  THE  CITY  OF  FORT 
WAYNE,  INDIANA. 


WHEREAS,  Berghoff  Brewing  Corporation  and  the 
Board  of  Public  Works  of  the  City  of  Fort  Wayne,  Allen 
County,  Indiana,  desire  to  enter  into  a contract  giving 
to  said  Corporation,  its  successors  and  assigns,  the  right 
to  maintain  a single  track  railroad  over  and  across  certain 
streets  and  alleys  in  said  City,  and  said  Board  of  Public 
Wrorks  has  determined  the  exact  form  in  which  said  contract 
is  to  be  finally  adopted,  which  form  is  in  the  words  and 
figures  as  follows,  to  wit: 


\. 
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AGREEMENT 

THIS  AGREEMENT,  made  this  day  of  , 1943, 

by  and  between  CITY  OF  FORT  WAYNE  by  and  through  its  Board  of  Public 
Works,  hereinafter  designated  First  Party,  and  BERGHOFF  BREWING 
CORPORATION,  hereinafter  designated  Second  Party,  WITNESSETH,  That 
WHEREAS,  heretofore  on  the  7th  day  of  May,  1906,  First 
Party  and  Berghoff  Brewing  Company  entered  into  an  agreement  by  the 
terms  of  which  First  Party  consented  to,  permitted  and  authorized 
the  construction  and  maintenance  by  said  Berghoff  Brewing  Company, 
of  a sidetrack  connecting  the  main  tracks  of  the  New  York,  Chicago 
& St.  Louis  Railroad  Company  with  the  manufacturing  plant  of  said 
Berghoff  Brewing  Company,  in  order  that  the  shipping  to  and  from 
said  plant  of  Berghoff  Brewing  Company  could  be  facilitated,  and 
WHEREAS,  the  Second  Party  hereto  is  a successor  of  said 
Berghoff  Brewing  Company,  and 

WHEREAS,  by  the  terms  of  said  contract,  consent,  permission 
and  authority  given  by  First  Party  was  to  continue  for  a period  of 
thirty-five  (35)  years  from  the  date  of  said  contract,  and 

WHEREAS,  said  period  of  thirty-five  (35)  years  has  now 

elapsed, 

NOW,  THEREFORE,  in  consideration  of  the  covenants  and 
agreements  to  b e performed  and  complied  with  by  Second  Party  as 
herein  provided,  consent,  permission  and  authority  are  hereby 
granted  and  given  by  First  Party  to  Second  Party  to  continue  to 
maintain  the  single  track  railroad  across  Wayne  Street  and  the 
alley  running  east  and  west  between  Wayne  and  Washington  Streets 
and  between  Lots  130  and  143  in  White* s First  Addition  to  the  City 
of  Fort  Wayne  and  also  across  Washington  Street  and  along  and  upon 
the  alley  running  north  and  south  between  Grant  and  Wabash  Avenues 
from  Washington  Street  to  the  South  line  of  Lot  80  in  said  addition 
in  said  city,  in  accordance  with  a plat  hereto  attached  and  made  a 


1 


part  hereof  and  on  which  plat  the  line  and  route  of  said  track  is 
marked  and  designated  by  the  red  line  thereon* 

It  is  understood  and  agreed  that  the  consent,  permission, 
and  authority  herein  given  are  granted  upon  the  following  terms  and 
conditions : 

1*  The  track  herein  provided  for  shall  at  all  times  be 
maintained  so  asto  conform  with  the  established  grade  of  the  streets 
and  alleys  hereinbefore  named  as  such  grades  shall  from  time  to  time 
exist  and  in  such  a manner  as  to  in  no  way  be  an  impediment  to  the 
ordinary  and  proper  use  thereof,  for  all  purposes  by  the  public  in 
passing  along,  upon  and  across  said  track  at  any  point  thereon* 

That  said  track,  and  the  rails  thereof,  shall  conform  with  the  grades 
of  the  streets  and  alleys  now  established,  or  to  be  hereafter  estab- 
lished, by  said  city,  and  subject  at  all  times  to  be  taken  up  and 
relaid  by  said  Second  Party  at  its  own  expense,  for  the  purposes  of 
regrading,  paving,  repaving  or  repairing  such  streets  and  alleys, 
and  for  the  purpose  of  constructing  or  repairing  sewers,  laying  or 
repairing  water  mains  or  other  pipes,  or  for  any  public  improvement. 
And  in  case  it  becomes  necessary,  in  the  opinion  of  said  Board  of 
Public  Works,  to  take  up  said  track  for  any  of  the  purposes  above 
enumerated,  or  in  case  said  track  shall  not  conform  with  the  grade 
of  said  streets  or  alleys  as  above  provided,  said  Board  shall  notify 
said  Second  Party  that  it  is,  in  the  opinion  of  said  Board,  necess- 
ary to  take  up  said  track  for  any  of  said  purposes,  or  that  said 
track  does  not  conform  with  the  grade  of  said  alleys  or  streets, 
as  the  case  may  be,  and  said  Second  Party  shall  take  up  said  track 
for  such  purpose,  within  such  time  and  for  such  length  of  time,  as 
the  said  Board  may  in  said  notice  require,  in  case  such  notice  is 
as  to  repairs  or  improvements  as  above  stated,  or  shall  make  said 
track  conform  to  any  such  grade  within  thirty  days’  time  from  re- 
ceiving such  notice,  in  case  such  notice  is  as  to  the  grade  of  such 
street  or  alley,  and  upon  the  failure  of  Second  Party  so  to  do,  said 


Board  of  Public  Works  shall  have  the  right  to  take  up  such  track  to 
make  such  improvement  or  repair,  or  to  make  such  track  conform  to 
such  grade,  and  charge  the  cost  thereof  to  said  Second  Party,  and  in 
case  said  Second  Party  shall  fail  to  pay  such  cost  or  expense  within 
thirty  (30)  days  from  the  time  said  Board  shall  have  rendered  a bill 
therefor,  the  said  City  shall  have  a right  of  action  to  recover  such 
cost  or  expense  against  said  Second  Party,  together  with  a reasonable 
attorney  fee  for  the  collection  thereof* 

2#  If  said  streets  or  alleys,  or  any  of  them,  are  here- 
after paved  or  repaved,  said  Second  Party  shall  pay  for  so  much 
thereof  as  lies  between  the  rails  of  said  track,  and  for  a space  of 
two  feet  on  both  sides,  thereof,  and  in  case  any  of  such  pavements 
are  constructed  or  reconstructed  said  tracks  shall  be  removed  and 
relaid  to  conform  with  the  grade  of  such  street  or  alley  as  paved, 
and  a foundation  laid,  at  the  expense  of  Second  Party,  under  the 
ties  of  such  track  of  six  inches  of  concrete.  That  Second  Party 
shall  repair  said  parts  of  said  streets  and  alleys  in  the  manner, 
and  at  such  times,  as  the  Board  of  Public  Works  may  desire,  and 
shall  at  all  times  keep  said  portions  of  said  streets  and  alleys 
in  a good  condition  of  repair. 

3.  That  said  Second  Party  shall  not,  at  any  time  haul, 
or  allow  to  be  hauled,  to  exceed  five  (5)  cars  over  and  along  any 
part  of  the  track  herein  authorized  to  be  maintained,  and  shall  not 
load  or  unload  any  cars  or  leave  the  same  to  stand  upon  any  of  said 
tracks  at  any  of  the  street  or  alley  crossings  along  the  line  of 
said  track. 

4.  The  Second  Party  shall  so  maintain  its  said  track  in 
such  a manner  as  to  not  in  any  way  interfere  with  the  drainage  of 
the  surface  waters  on  Washington  and  Wayne  Streets,  and  shall  if  it 
reconstructs  said  track  over  and  across  said  streets,  do  the  same 
under  the  direction  of  said  Board  of  Public  Works,  and  in  the  manner 
required  by  said  Board. 


5*  Second  party  further  agrees  and  binds  itself  to 
keep  and  hold  said  City  free  and  harmless  from  any  and  all  lia- 
bility, from  any  and  all  damages  that  may  accrue  to  any  person 
or  persons  or  property  on  account  of  any  injury  to  their  persons 
or  property  growing  out  of  any  reconstruction,  maintenance  or 
operation  of  said  tracks,  or  the  operation  of  any  cars  thereon 
by  any  person  or  corporation,  and  in  case  suit  shall  be  filed 
against  said  city  on  account  thereof  said  Second  Party  upon 
notice  to  do  it  by  said  City,  shall  defend  said  action,  at  its 
own  expense,  and  in  the  event  that  judgment  be  rendered  in  said 
action  against  said  City,  the  Second  Party  shall  pay  such  judg- 
ment with  all  costs  and  hold  the  City  harmless  therefrom,  and 
said  Second  Party  shall  execute  to  the  First  Party  a bond,  with 
sufficient  surety,  to  be  approvedby  said  Board  of  Public  Works, 
payable  to  said  City,  in  the  sum  of  Ten  Thousand  Dollars  ($10,000) 
conditioned  for  the  faithful  performance  by  said  Second  Party  of 
all  the  conditions  and  provisions  contained  in  this  contract  to 
be  performed  on  its  part,  and  will  from  time  to  time,  whenever 
desired  by  said  Board  of  Public  Works,  renew  said  bond* 

6*  It  is  further  agreed  that  if  Second  Party  fails 
to  comply  with  and  perform  any  of  the  provisions  of  this  contract, 
the  consent,  permission  and  authority  herein  granted  shall  at  once 
terminate  and  Second  Party  shall  forfeit  all  rights  hereunder, 
and  shall  cause  the  removal  at  its  expense  of  all  track  that  may 
be  laid  hereunder  and  place  said  streets  and  alleys  in  as  good 
and  safe  condition  for  travel,  and  of  the  same  material,  as  the 
remainder  thereof  are* 

7.  It  is  further  understood  and  agreed  that  this  con- 
tract and  the  provisions  thereof,  shall  inure  to  the  benefit  of 
and  be  binding  on  the  successors  and  assigns  of  the  Second  Party* 


8*  The  consent,  permission  and  authority  hereby  granted 


I 


shall  continue  for  the  period  of  thirty-five  (35)  years  from  the 
date  hereof. 

WITNESS  our  hands  and  seals. 

CITY  OP  FORT  WAYNE 


BERGHOFF  BREWING  CORPORATION 


5 


NOW,  THEREFORE,  BE  IT  RESOLVED  that  pursuant  to  the 


statutes  of  the  ^tate  of  Indiana  in  such  case  made  and  provided, 
said  Board  of  Public  Works  does  now  fix  the  time  at  which  said  c 
contract  shall  be  finally  considered  as  the  19th  day  of  August, 
1943,  at  the  hour  of  7:30  o’clock,  p.  m. , at  the  regular  meeting 
place  of  said  Board  of  Public  Works  in  the  City  Hall  in  said  City 
of  Fort  Wayne,  at  which  time  and  place  a public  hearing  shall  be 
had  and  any  taxpayer  in  said  city  may  appear  and  file  protest 
against  any  and  all  of  the  provisions  of  said  contract. 


shall,  at  its  own  expense,  cause  the  full  and  complete,  text  of 
said,  contract  to  be  published  as  required  by  law  with  notice  of  the 
time  and  place  of  said  hearing  in  Fort  Wayne  News-Sentinel  and 
Fort  Wayne  Journal-Gazette,  being  two  daily  newspapers  of  general 
circulation,  printed  in  the  English  language,  in  said  Allen  County, 
Indiana,  Said  Berghoff  Brewing  Corporation  shall  likewise  post 
copies  of  said  contract  and  notice  of  the  time  and  place  of  said 
hearing  in  ten  public  places  in  said  City  of  Fort  Wayne, 


BE  IT  FURTHER  RESOLVED  that  Berghoff  Brewing  Corporation 


ADOPTED  this  29th  day  of  July,  1943, 


ATTEST: 


Clerk 


Improvement  Res.  No. 
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